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64!rH CONGRESSA « 1 i^0 1 

1st Session. / O^ Xv/vX« 



IN THE SENATE OF THE UNITED STATES. 

Decembeb 7, 1915. 

Mr. Owen Introduced the following bill; which was read twice and referred 
to the Committee on the Judiciary. 



A BILL 

For the protection of oflBcers of the United States in the eastern 
district of the State of Oklahoma, authorizing the search for 
and seizure of liquors introduced into the eastern district of 
the State of Oklahoma, and making the possession of such 
liquors prima facie evidence of an unlawful introduction, 
and for other purposes. 

1 Be it enacted by the Senaie and House of Repreaenta- 

2 tives of the United States of America in Congress assembled^ 

3 That any person hereafter committing against the person 

4 of the chief special oflBcer of the United States for the sup- 

5 pression of the liquor trafSc among Indians and duly au- 
. 6 thorized oflBcers working under his supervision, whose ap- 

7 pointments are made and confirmed by the Commissioner 

8 of Indian AflTairs or the Secretary of the Interior, against 

9 any United States marshal, deputy United States marshal, 

10 posse, posse comitatus or guard, while lawfully engaged 

11 in the execution of any United States process or lawfully 

(1) 5 
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6 PROTECTING OFFICEBS IN EASTERN OKLAHOMA. 

1 engaged in any other duty imposed upon such special officer 

2 or his duly authorized agent appointed as aforesaid, or mar- 

3 shal, deputy marshal, posse, posse comitatus or guard, by 

4 the laws of the United States, any of the following crimes, 

5 namely: Murder, manslaughter, assault with intent to mur- 

6 der, assault, or assault and battery, or who shall in any 

7 manner obstruct by threats or violence any person who 

8 is engaged in the service of the United States in the dis- 

9 charge of any of his duties as such special officer or his duly 

10 authorized agent, or other officer aforesaid, within and for 

11 the eastern district of the State of Oklahoma, or who shall 

12 hereafter commit either of the crimes aforesaid within the 

13 eastern district of the State of Oklahoma against any person 

14 who at the time of the commission of said crime or at any 

15 time previous thereto belonged to either of the classes of 

16 officers hereinbefore named, shall be subject to the laws of 

17 the United States relating to such crimes and shall be tried 

18 by the District Court of the United States, exercising crim- 

19 inal jurisdiction where such offense was committed and shall 

20 be subject to the same penalties as are all other persons 

21 charged with the commission of said crimes respectively, 

22 and such courts are hereby given jurisdiction of all such 

23 cases. 

24 Sec. 2. That in order to suppress the unlawful practice 

25 of introducing malt, spirituous, vinous (including beer, ale, 

(2) 
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PBOTECTING OFFIOEKS IN ^EASTEBK OKLAHOMA. 7 

1 and wine), fermented, ardent, or any other intoxicating 

2 liquor into that portion of the State of Oklahoma, which, 

3 prior to the admission of the State of Oklahoma into the 

4 Union as one of the United States of America, was the 

5 Indian Territory, it is hereby enacted that if any person 

6 individual or corporate, shall have or keep in his possession, 

7 or at, in, or about his premises, at any one time, in that 

8 portion of the State of Oklahoma, which, prior to the ad- 

9 mission of the State of Oklahoma into the Union as one of 

10 the United States of America, was the Indian Territory, 

11 more than one gallon of malt, spirituous, vinous (including 

12 beer, ale, and wine), fermented, ardent, or any other in- 

13 toxicating liquor, proof of such possession shall be prima 

14 facie evidence that the person in whose possession such 

15 liquor is so found introduced the same into that portion of 

16 the State of Oklahoma, which prior to the admission of the 

17 State of Oklahoma into the Union as one of the United 

18 States of America, was the Indian Territory, in violation 

19 of the laws of the United States of America. 

20 Sec. 3. That the judge of the United States District 

21 Court in and for the eastern district of the State of Okla- 

22 homa, and the commissioners of such court, may, upon 

23 proper oath or affirmation, in said district aforesaid, issue a 

24 search warrant authorizing the United States marshal 

25 within and for said district, and his duly authorized deputy, 

(a) 
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8 PROTECTING OFFICER^ IN EASTERN OKLAHOMA. 

1 or chief special officer of the United States for the suppres- 

2 sion of liquor traffic among the Indians, and duly author- 

3 ized officers working under his supervision, whose appoint- 

4 ments are made or confirmed by the Commissioner of In- 

5 dian Affairs or the Secretary of the Interior, when acting 

6 within said district aforesaid, to enter any house, store, 

7 building, boat, or other place named in such warrant, in 

8 which there shall appear probable cause for believing that 

9 any malt, spirituous, vinous (including beer, ale, and wine), 

10 fermented, ardent, or other intoxicating liquor of any kind 

11 introduced in violation of the Act of Congress of March first, 

12 eighteen hundred and ninety-five (Twenty-eighth Statutes 

13 at Large, page six hundred and ninety- three), or Act of 

14 Congress of July twenty-third, eighteen hundred and ninety- 

15 two (Twenty- seventh Statutes at Large, page two hundred 

16 and sixty), as amended by the Act of Congress of January 

17 thirtieth, eighteen hundred and ninety-seven (Twenty-ninth 

18 Statutes at Large, page five hundred and six), is had and 

19 kept, and shall search for any such liquors as aforesaid, and 

20 if any such liquors be found, to seize and secure such liquor 

21 or liquors, together with the vessels in which same is con- 

22 tained, and to make return thereof to the proper authority 

23 and all such malt, spirituous, vinous (including beer, ale, 

24 and wine), fermented, ardent, or other intoxicating liquor, 

25 together with the vessels in which the same is contained so 

(4) 
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PROTECTING OFFICERS IN EASTERN OKLAHOMA. 9 

^ seized, shall be forfeited to the United States, and all of 

^ same shall be forthwith destroyed: Provided^ however^ That 

^ the containers and such portion of said liquor as shall be 

Az ordered preserved, shall be preserved and kept by the 

^ officer so seizing the same, to be used as evidence; but no 

■6 such container or any portion of such liquor shall be pre- 

7 served except upon the order entered of record by the judge 

^ or commissioner issuing the search warrant under which 

9 the same was seized, and such order, when made, shall dis- 

10 tinctly specify what container and what portion of such 

11 liquor shall be preserved. 

12 Sec; 4. .That any person who shall seize any liquor as 

13 aforesaid under and by virtue of the provisions of this Act, 

14 and shall in any manner fail, refuse, or neglect to forthwith 

15 destroy said liquors and containers so seized in accordance 

16 with the provisions of this Act, shall be deemed guilty of a 

17 felony, and upon conviction thereof shall be fined not more 

18 than $1,000 and shall be imprisoned not more than five 

19 years. 

(5) 



Digiti 



zed by Google 



10 PBOTECTTNTG OFFICERS IX EASTEBN OKLAHOMA* 



6^CH C0NGBES8,1 CI CtQQt 



IX THE SENATE OF THE UNITED STATES. 

May 18 (calendar day. May 29), 1916. 

3Ir. Walsh introduced the following bill; which was read twice and referred 
to the Committee on the Judiciary. 



A BILL 

Amending section one hundred and forty of the Act approved 
March fourth, nineteen hundred and nine, entitled "An Act 
to codify, revise, and amend the penal laws pt the United 
States." 

1 Be it enacted hy the Senate and House of Representa- 

2 tives of the United States of America in Congress assenibled^ 

3 That secticm one hundred and forty of the Act approved 

4 March fourth, nineteen hundred and nine, entitled "An Act 

5 to codify, revise, and amend the penal laws of the United 

6 States," be, and the same is hereby, amended so as to read 

7 as follows: 

8 " Sec. 140. That whoever shall knowingly and willfully 

9 assault, or, by force or otherwise, resist, oppose, obstruct, 

10 prevent, impede, or interfere with any officer of the United 

11 States, or of any department thereof, or any other person 

12 duly authorized by, or pursuant to law (a) while such 

(1) 
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PROTECTING OFFICERS IN EASTERN OKLAHOMA. 11 

1 officer or person shall be lawfully engaged in serving or 

2 executing, or attempting to serve or execute, any United 

3 States process or writ, or in the discharge of any other duty 

4 imposed upon him by or pursuant to any law of the United 

5 States; or (b) on account of any act or omission done or 

6 omitted by any such person at any time while he may 

7 have been so lawfully engaged, shall be imprisoned not more 

8 than ten years. And whoever shall commit any of the fol- 

9 lowing crimes against any such officer or person under the 

10 conditions in either (a) or (b) hereinbefore set forth, 

11 namely, murder, manslaughter, or felonious assault, shall be 

12 subject to prosecution and punishment under the laws of the 

13 United States applicable to said last-named offenses." 

14 Sections sixty-two and sixty-five of said Act are hereby 

15 repealed. 

• (2) 
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PROTECTION OF UNITED STATES OFFICERS IN EASTERN 
OKLAHOMA IN THE DISCHARGE OF OFFICIAL DUTY. 



THTTBSDAY, DECEMBEB 14, 1916. 

United States Senate, 
Subcommittee of the Committee on the Judiciary, 

Washington^ D. C. 

The subcommittee met in the room of the Committee on the Judi- 
ciary in the Capitol at 2.30 o'clock p. m. 

Present: Senator Walsh (chairman). 

There appeared before the subcommittee Senator Robert L. Owen, 
of Oklahoma ; D. H. Linebaugh, Esq., United States attorney for the 
eastern district of Oklahoma; Mr. B. A. Enloe, jr.. United States 
marshal for the eastern district of Oklahoma; and Mr. Henry A. 
Hiarson, chief special officer in the suppression of liquor traffic among 
the Indians, OKlahoma. 

Senator Walsh. Whom shall we inquire of first ? 

Senator Owen. Mr. Linebaugh, I think, might state the necessity 
of this matter. 

STATEMENT OF B. HAYDEN LINEBAUGH, EStt., UNITED STATES 
ATTOENEY FOR THE EASTEEN DISTRICT OF OKLAHOMA. 

Mr. Linebaugh. I might say, Mr. Chairman, that Assistant Attor- 
ney General Wallace was here to appear before the committee and 
to give the committee such information as they might desire from 
him, but he was called back to the department on some important 
matters there and asked me to suggest to the committee that he would 
be fflad to return if the committee desired to hear from him. 

Senator Walsh. Did he indicate that it would be agreeable to him 
to return this afternoon, Mr. Linebaugh? 

Mr. Linebaugh. He indicated that he would return at such time 
as would suit your convenience if you desired him to appear. I 
might suggest that Mr. Wallace has just left the Capitol a few min- 
utes ago, saying that he had to return to the Department of Justice 
on account of some long-distance telephone calls from New York 
that were on his desk, so that he has not had time as yet to reach 
the department ; and I assume that it will take him some few min- 
utes to dispose of the matters that are calling him back to the depart- 
ment. He asked me to say to you, however, that he would be glad 
to return if you desired him to, and present any matters which the 
department might have which you thought would aid you and your 
committee. 

Senator Walsh. You m^y be seated, Mr. Linebaugh, and proceed. 

Mr. Linebaugh. Thank you, sir. 

13 
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14 PROTECTING OFFICERS IN EASTERN OKLAHOMA. 

I shall address myself to the conditions in eastern Oklahoma, as 
I am not familiar with the conditions generally, but am somewhat 
familiar with the conditions there. At the outset it might be wise 
for me to suggest, briefly, the history of some legislation applicable 
alone to our district, the efforts to enforce which has brought about 
a condition showing the advisability of the enactment of the pro- 
posed le^slation. 

Our district comprises the whole of what was formerly Indian 
Territory. The Indian Territcw'y embraces the lands formerly and 
now occupied in large part by the Five Civilized Tribes, the Chero- 
kee, Choctaw, Chickasaw, Seminole, and Creek Tribes of Indians. 
By treaty provisions with each of these tribes the Government of 
the United States agr^d to forever maintain strict laws preventing 
the introduction of or traffic in intoxicating liquors in the bounds of 
any of the tribes. To carry out the provisions of these treaties made 
with the Cherokee, Choctaw, Chickasaw, Seminole, and Creek Tribes 
of Indians, and to prevent the introduction of intoxicating liquors 
into the territory occupied by them, Congress enacted the act of 
March 1, 1895, section 8 providing in substance that the introduction 
of intoxicating liquors of any character into Indian Territory was 
prohibited, and further providing that the sale of or traffic in intoxi- 
cants in Indian Territory was prohibited. 

This act was enforced by the Federal authorities in Indian Terri- 
tory up to the time of the passage of the Oklahoma enabling act. 
Congress providing in the Oklahoma enabling act that the State 
should have a prohibitory ordinance as a part of its constitution, pro- 
viding that in the Indian Territory portion of the State intoxicating 
liquors should be prohibited from sale or barter or other traffic for 
21 years from the time of the admission of the State into the Union. 
That prohibitory provision by the constitutional convention was 
made general, to apply to the entire State, and was submitted to the 
voters as a separate ordinance. It was adopted, and thereupon, with 
the issuance by the President of his proclamation admitting Okla- 
homa to the sisterhood of States, became a part of our organic law. 
Then it was believed by many that section 8 of the act of March 1, 
1895, became inoperative, and it was not thereafter sought to be 
enforced. 

However, there arose the " Freedman case," as it is commonly 
termed in our territory (reported in 191 Fed. Rep., p. 673), in which 
the circuit court of appeals for the eighth circuit held that the en- 
abling act did not repeal section 8 of the act of Congress of March 1, 
1895 — that is, did not repeal the introducing feature of it — ^that the 
introducing feature was not repealed and should be enforced by the 
Federal officers. That decision, I thinks was rendered in possibly 
the early part of 1912 or the latter part of 1911, and thereupon began 
activity on the part of Federal officers to prevent the introduction of 
liquors among these Indian people and in the Territory occupied by 
them. 

Many difficulties were encountered, principally because, during this 
period of time from 1907, when the State was admitted, to 1911, 
during which time the Federal officers did not enforce the act of 
1895, there had unfortunately grown up in our State, among a few, 
an activity which looked to the violation of the State prohibitory law 
and looked to the introduction into the eastern district of Okla- 
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PBOTECTING OFFICBBS IN EASTEBN OKIAHOMA. 15 

homa of intoxicating liquors in large. quantities. When the Federal* 
officers, after the decision in the Freedman case, began the activity 
and effort to enforce the law they encountered many difficulties be- 
cause of this system which had grown up and had been made possible 
by conditions, local, which were unfortunate. 

After that a case was presented to the Supreme Court of the United 
States by the Government, on the theory that the introducing feature 
of the statute applied over all places, certain parties taking the posi- 
tion that under the law the introducing feature of the 1895 act could 
only be enforced as to liquors which were brought from without the 
State, others contending that it applied to all boundaries of Indian 
Territory. 

To make myself clear, I might say that the Indian Territory is the 
eastern portion of Oklahoma and about one-half of the State. The 
Supreme Court of the United States held in the "Webb Case" (225 
U. S-, 663) that the act was not enforceable as to intrastate transac- 
tions — that is, shipments from Oklahoma Territory into the Indian 
Territory portion of the State — ^but was in force as to shipments 
from without the State into the Indian Territory. 

There was other liquor legislation by Congress having for its gen- 
eral object and purpose the prevention of intoxicants from getting to 
the Indian people, known as the 1897 act, which was general as to all 
the Indian people of the United States. It was conceived by some 
of the officers that the. 1897 act was enforceable as to Indian Terri- 
tory. That act provided for the right of search and seizure, and also 
authorized the libeling of vehicles that were used for the transporta- 
tion of liquors in the Indian country. 

Acting upon the theory that that Indian country act was applicable 
to Indian Territory, prosecutions were instituted. The circuit court 
of appeals of the eighth circuit in the case of Evans v. Victor et al. 
held that the Indian Territory was not Indian country within the 
n^eaning of the 1897 act, and therefore the 1897 act was unenforceable 
in Indian Territory, with the exception of that portion of the Indian 
Territory which was still tribal property or which was allotted by 
restricted aDottees, which is a very small portion. It is therefore 
practically impossible to enforce any of the provisions of the 1897 
act except that portibn which prohibits the sale of intoxicating liquors 
to restricted Indians or Indians imder the care of an Indian agency 
or superintendent. Therefore, desirous of enforcing that portion of 
the 1895 act which was still in force, efforts were made to apprehend 
parties who were introducing intoxicating liquors from without the 
State into that portion of it which was formerly Indian Territory. 

That you mav understand the difficultv I might say that these 
people are not the ordinary " bootl^gers,'' as we use that term com- 
monly, but are men who are engaged in the business in a wholesale 
way; men of intelligence, men of lar^e means, and men who have 
made very considerable sums out of this unlawful business that they 
are engaged in. There are two classes of offenders against the pro 
hibitory law. One is the man who actually does the physical act of 
bringing the whiskey in, usually an employee. 

The principal offender, as I believe, is the man who owns the 
whisky houses, the depots where the whisky, when introduced, is 
distributed and sold to the consmner. 
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16 PBOTECTING OFFICERS IN EASTERN OKLAHOMA. 

We arrested — or the marshal caused to be arrested — and we prose- 
cuted a number of these principal offenders, and we asked the ap- 
pellate court for and sought to secure a declaration applying the rule 
of recently stolen property to whisky that was found in the Indian 
territory. The circuit court of appeals declined to apply the rule 
of possession of recently stolen property to whisky found in Indian 
territory. 

Thereafter, the first session of this Congress, an amendment to the 
Indian appropriation bill was agreed to, providing that the posses- 
sion of intoxicating liquors in Indian territory should be prima 
facie evidence of their unlawful introduction. The courts have held, 
however, that proof of possession alone is insufficient, but such proof 
must be accompanied by proof of attendant facts or circumstances 
tending to show its introduction. 

As to the need for the particular legislation provided for in the 
bill S. 6221, these men who are engaged in these unlawful enterprises, 
as I have suggested, a good many of them, are men of intelligence 
and means; others are employees who are often men of vicious tem- 
perament and desperate character; and any officer who seeks to inter- 
fere with what they conceive to be their vested rights occupies a very 
dangerous position, and the business of seeking to enforce this law 
by Federal officers is attended with great personal danger. Many 
assaults have been made on officers who were endeavoring to dis- 
charge their official duty in enforcing these several laws of Congress. 
Unfortunately, when the assaults have been made, prosecutions that 
have been instituted in the State courts have not been uniformly 
successful. The rule is to the contrary. Let me illustrate. In this 
connection, in order to explain, I might say that in the bill is an 
appropriation for the suppression of liquor traffic among the Indians, 
a portion of which is used for the employment of special officers in 
the Indian Territory ; they are active and cooperate with the United 
States marshal and the district attorney's office in their endeavor to 
secure the enforcement of the prohibitory law. 

In 1912 one of their special officers, a man named Bowman, hear- 
ing that certain liquors were being introduced in violation of the 
Federal law, went out upon the road to intercept the caravan of 
whisky that was being unlawfully introduced, lie did intercept the 
caravan, and while destroying the whisky, after having arrested 
the drivers of the vehicles that were being used to transport 
it, a man named Behining and thre^ ot:hers, owners of the whisky, 
drove out there to the place where the Federal officer was, and with- 
out warning shot and killed him instantly. A prosecution was insti- 
tuted in the county court of Washington County where the murder 
occurred. On an information filed charging them with murder a 
trial was had as to one of the defendants in the State court, which 
resulted in a verdict of not guilty. The other three were not brought 
to trial. 

Senator Walsh. This was brought in the State courts ? 

Mr. LiNEBAUGH. In the State courts; yes, sir. 

The district attorney of the United States then presented the 
matter to the Federal grand jury and secured an indictment against 
these four men under section 19 of the Penal Code, charging them 
with conspiracy. The case was tried to a jury in the Federal court, 
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which returned a verdict of guilty, and the maximum punisljment 
was imposed. It wa,s only by reason of the iact that more than 
one person was concerned in the killing of Officer Bowman that 
the Federal authorities were able to prosecute at all. If onljr 
Behning himself had gone out and killed a Federal officer then no 
prosecution could have bpen instituted by the Federal authorities. 

On th 23d of ^uly, 1914, the two deputies of the United States 
marshal stationed at tl^e city of Tulsa receive^ information that 
oije, William Baber, had a large quantity of intoxicating liquors 
at his hous^ which had been introduced in violation of Federal law. 
They went to his home for the purpose of maldng an investigation, 
to ascertain if information was true, and, if so, to arrest Baber, 
Baber being an old offender and having been successfully prosecuted 
once; and at that time another case was pending against him for 
violation of the Federal prohibitory law. AVhen they arrived at 
Baber's home he met them at the door with a shotgun and shot a«d 
killed them both. He acted alone. Conditions did not exist such 
as existed in the Behning case. Therefore no prosecution against 
Baber could be instituted in the United States court. An informa- 
tion was filed against him in the superior court of Tulsa County, 
and the case was brought to trial. 

The district attorney volunteered his services to assist in the prose- 
cution, believing that w^as his duty because the officers were killed 
w^hile they believed they were engaged in the discharge of their offi- 
cial duty. The district attorney attended the trial of this case to 
assist the county attorney in its prosecution; but, after participating 
in the trial for three days, conditions were such that he felt justified 
in asking, and did ask, the court to relieve him from further partici- 
pation in the case. The result was a mistrial, the jury failing to 
agree. The case since that time has not been brought to trial again. 
However, the case has been transferred from the superior to the 
district court of Tulsa County, those courts having concurrent juris- 
diction, and is now pending before the district court and will prob- 
ably in the near future be brought to trial. ' 

Another illustration : Deputy Marshal Sheldon, in the eastern por- 
tion of our district, while seeking to intercept a man bringing in a 
quantity of liquor one night, was fired upon and very seriously 
wounded. 

Deputy Marshal Highnight, in the extreme southern part of our 
district, arrested a man charged with violation of the Federal pro- 
hibitory law. After the arrest the deputy permitted him to go into 
his home, and he came out of his house with a shotgun levelled at 
the deputy and shot and seriously wounded him. The assailant was 
informed against in the State court, brought to trial, and summarily 
disposed of by the presiding judge. The result of that case was that 
the defendant, the man who shot the deputy marshal, was not pun- 
ished. He acted alone ; therefore we could not prosecute him in the 
United States court. 

There are other instances where deputy marshals and deputies 
of the chief special enforcement officer of the Indian Service have 
been assaulted in our district because of their official activity, and fre- 
quently such cases have not been vigorously prosecuted; in some 
instances they have been. In most counties of our district the county 

73008—16 2 
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and Federal officers cooperate, while in some counties the county 
officers lend no assistance to the Federal officers. 

The enforcement of this law, as I say, is a very hazardous business. 
The Government sends men out to enforce its laws. They are charged 
with that responsibility and with that duty. When they are injured 
or assaulted while engaged in that endeavor, our experience in our 
district leads me to the belief that the Government that sends them 
out on dangerous missions should afford them ample protection. 

Senator Walsh. There is no statute now under which crimes of 
that character can be reached, except the conspiracy statute ? 

Mr. LiNEBAUGH. No. 

Senator Walsh. That makes the offense a misdemeanor only, does 
it not? 

Mr. LiNEBAUGH. The conspiracy statute? 

Senator Walsh. Yes. 

Mr. LiNEBAUGH. The conspiracy statute? Section 19 of the Penal 
Code, makes the offense a felony, and the maximum imprisonment is 
10 years in the penitentiary. 

Senator Walsh. Is that the same as the old section 5880? 

Mr. LiNEBAUGH. It is a companion to section 19; but section 19 
provides for the most severe punishment. 

As I understand, the committee has before it also a proposed act 
giving to the Federal courts and commissioners the right to issue 
search warrants. That, in our district, is a matter of large im- 
portance. These principal offenders against the prohibitory law are 
the dealers. There are two classes of offenders, one who does the physi- 
cal act of transporting the whisky into the Indian Territory, who is 
usually an employee, then there is the man who is the owner of the 
"joint" or the depot where the whisky is dispensed. He is the 
principal offender. The only way by which the Federal officer now 
may get into his premises and seize whisky that has been in viola- 
tion of Federal law brought into the Indian Territory is by the aid 
of State process. If he can get some friendly State officer to procure 
for him a search warrant out of the courts of the State, then he can 
accompany such State officer, with some hazard to himself, to the 
premises and permit the State officer to serve the process. But it 
is very difficult, employing methods of that kind, to render efficient 
service. Usually, when search warrants are sought to be procured, 
publicity is given to the fact, with the result that the owner of the 
premises to be searched is informed and he immediately disposes of 
his liquors, so that when the State officer, accompanied by the Federal 
officer, reaches the premises described in the search warrant, he finds 
nothing. The whisky may just be transported over to the place of 
a neighbor, some place not described in the search warrant. 

The necessity is almost imperative for authority to be given the 
Federal courts and United States commissioners to issue search war- 
rants upon proper oath or affirmation if the Federal officers are to 
be enabled to render the most efficient service, because in no other 
w ay can they get into the premises where these intoxicating liquors 
are unlawfully introduced and kept, in such a way as not to give 
publicity. 

In that connection, and as a parcel of such legislation, if the right 
is given to the courts of the United States to issue search warrants 
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it should be accompanied by a requirement that the property seized 
under the search warrant should be returned to the court. If the 
property be intoxicating liquor, it should be destroyed, and if not 
destroyed the failure to destroy should be made an offense, with a 
severe penalty attached. 

I would point out to the committee the necessity existing in our 
district for the enactment both of legislation protecting the officers 
and legislation authorizing the courts to issue search warrants and 
the necessity for the destruction of the liquor seized, all of which is 
provided in Senate bill 1091, introduced by Senator Owen, of our 
State. 

Senator Walsh. To what cause do you attribute the failure to 
secure the cooperation of the local courts and authorities in the 
enforcement of the law, Mr. Linebaugh? 

Mr. Linebaugh. There are several causes. In some communities it 
is a lack of public sentiment favoring enforcement of the prohibitory 
statute; in others, improper methods employed by those who profit 
by the violation of the prohibitory law ; again, in others, a lack of 
desire upon the part of the officers to enforce the prohibitory statute. 

Senator Walsh. These men who are engaged in this illicit sale pro- 
cure revenue licenses from the Government T 

Mr. Linebaugh. They do, invariably. They go to the internal- 
revenue collector and obtain from him a tax receipt as a wholesale 
or retail liquor dealer, as the quantity of their business will justify, 
and they display that in a very public place. Therefore the Federal 
officers are unable to attack them under the criminal provisions of the 
revenue law. But those revenue tax receipts are issued by the rev- 
enue department in the Indian territory, and issued to the retail 
dealers and in some instances to wholesale dealers. 

Senator Walsh. Have you any information as to that business 
which is carried on, showing the amount of liquor thus introduced 
into the prescribed territory ? 

Mr. Linebaugh. I tried one case, Mr. Chairman, appearing on 
our docket as No. 1507, where several parties were charged with con- 
spiracy to violate the introducing statute, and it was established in 
that case that during a period of six months more than 250 carloads 
of intoxicating liquors had been dispensed from one town of about 
300 population. 

Senator Owen. Do you know how many of these licenses there are? 

Mr. Linebaugh. I do not ; no sir. 

Senator Owen. They are very numerous? 

Mr. Linebaugh. They are very numerous. I could not give an 
accurate estimate of the number of revenue-tax receipts that are held 
by the people in the Indian Territory. I have had occasion several 
times to ask for the list as to certain counties. There are few coun- 
ties along the border, either the east, west, north, or south border, 
where there are less than 20 revenue-tax receipt holders, some of 
them holders of retail liquor-dealer's tax receipts, others holders of 
wholesale liquor-dealer's tax receipts. 

Senator Walsh. However, the Federal authorities may justify 
their act in issuing licenses — or receipts, if that is a better term — in 
the territory in which the traffic is prohibited by the State law. I find 
it a little difficult to conceive how a revenue officer could be issuing 
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a license for the sale of intoxicating liquors in the territory in which 
the sale was prohibited by the Federal statute. 

Senator Owen. Mr. Chairman, I would Ute to state in this connec- 
tion that personally I went to the Treasury Department and appealed 
to them to quit that practice, arid I have been unable to have it 
stopped. * . 

Senator AValsh. It does not seem to me there is any legislation 
needed for that purpose. It seems to me that it follows, as a neces- 
sary implication from the Federal prohibitory statute, that no licenses 
are to be issued authorizing the sale of intoxicating liquors within 
that area. It would be practically the same as issuing a license or 
receipt authorizing the sale within an Indian reservation in my State. 

Mr. LiNEBAU(JH. If the internal-revenue tax receipts were not 
issued in the Indian Territory portion of our district, prosecutions 
could be successfully instituted against all persons who sell intoxicat- 
ing liquors in our district. 

Senator Walsh. Is there anything further? 

Mr. LiNEBAUGH. I believe that is all, unless there are some ques- 
tions. 

Senator Walsh. What position do you hold? 

Mr. Linebauoh. I am the United States attorney for the eastern 
district of Oklahoma. 

Senator AValsh. How long have you been filling th^t place? 

Mr. Linebaugh. Since June 11, 1913. 

Senator Walsh. Were you in any way connected with these liquor 
prosecutions before taking up the work officially? 

Mr. Linebaugh. No, sir. 

Senator AValsh. Thank you. Now, Mr. Marshal, we will hear you. 



STATEMENT OF ME. B. A. ENLOE, JE., UNITED STATES MAESHAL, 
EASTEEN DISTEICT OF OKLAHOMA. 

Mr. Enloe. Mr. Chairman, I do not see that I can add anything 
to what has already been said by the district attorney, as he has 
pretty well covered the ground. 

Senator Walsh. Can you give us any more detailed facts, Mr. 
Marshal, concerning the offenses against officers of the Government 
engaged in the effort to enforce these laws? 

Mr. Enloe. I belicAe Mr. Linebaugh stated the facts in the case of 
Holmes Davidson and Ed Plank, deputy United States marshals 
serving at Tulsa. However, I Avill state that they Avere engaged in 
suppressing the liquor traffic, as well as performing other duties as 
deputy United States marshals, and that they secured search war- 
rants from a local officer there, a justice of the peace. They could not 
get them under the United States laws. They were advised in one 
instance that a man by the name of William Baber had a large quan- 
tity of whisky stored in his residence, and they proceeded to get a 
search warrant from a justice of the peace. 

Senator Walsh. That is, being unable to get any search warrant 
under the Federal statutes, and being engaged in the general work of 
suppressing the traffic, they went into the State tribunals and pro- 
cured search warrants out of the State tribunals? 

Mr. Enloe. Yes. 

Senator Walsh. Proceed. 
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Mr. Enloe. They attempted to search the house of Baber, and as 
they stepped upon his front porch Baber stepped to the door and 
asked these gentlemen what they were doing there, and they said they 
came for the purpose of searching his house, as they were informed 
he had whisky in large quantities stored there, and were about to show 
their search warrant when he stepped back into his room, grabbed a 
double-barreled shotgun, and came back and discharged both barrels, 
one into Holmes Davidson's breast and the other into Ed Plank's 
breast — they were one on each side of the door — ^and then followed 
those two men out in the yard and discharged another load into the 
back of Davidson and another into Plank, killing them both in- 
stantly at the last shots. 

Senator Walsh. From what source do you get the information 
that you now give us? 

Mr. Enloe. That is a part of the record in the trial of the case 
there before the State court. 

Senator Walsh. The perpetrator was then charged with murder 
in the State court, and, as I understand, was acquitted? 

Mr. Enloe. Yes. 

Senator Walsh. What was the character of the defense inter- 
posed ? 

Mr. Enloe. That the home of Baber was his castle. 

Senator Walsh. Yes. 

Mr. Enloe. And that they had no right to go into his house under 
that search warrant as State officers. 

Mr. LiNEBAUGH. May I interrupt for a moment? The technical 
defense presented was that officers of the United States were with- 
out authority to search under a process issued by a State court, 
and therefore they were not clothed with any authority; and when 
they went to seel^, and search the premises, they were not clothed 
with any authority of law, but were trespassers. 

Senator AValsh. How did the court instruct on that? 

Mr. LiNEBAUGH. The superior court held that to be the law. 

Senator Walsh. Well, that was soimd, was it not? 

Mr. LiNEBAUGH. Under a peculiar statute that we have, justices 
of the peace or other examining magistrates — which includes county 
judges — have the right to appoint special constables for the serving 
of search warrants. One of these Federal officers was appointed a 
special constable for the serving of this particular search warrant. 
As to whether that was a dual capacity, that they could not occupy, 
that has been passed upon by only one appellate court that I have 
been able to find, and that was a higher court, the Siipreme Court 
of North Carolina, which held that an officer searching as such in 
a different capacity might also sen^e as a special constable for the 
purpose of serving a special warrant. 

Senator AValsh. That is, that there was no incongruity in that ? 

Mr. LiNEBAUGH. That there was no incongruity in that ; yes. 

Senator AValsh. And at the same time they were obliged to defend, 
if they could defend at all, as State officers? 

Mr. LiNEBAUGH. Exactly so. 

Senator Walsh. So that really there was presented a case in 
which, although they were United States officers, they were not en- 
gaged in the discharge of official duty as such? 
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Mr. LiNEBAUGH. Yes; exactly so. They were engaged in the dis- 
charge of their official duty as special constables — that is, Deputy 
Davidson was. Deputy Plank was accompanying him as a Federal 
officer, and to that extent I think that the holding of the court was 
erroneous. 

Senator AValsh. Then are we to understand that the court held 
that they could not invest themselves with the character of State 
officers, seeing that they held Federal appointments? 

Mr. LiNEBAUGH. Yes. 

Senator Walsh. They could not be invested with the State au- 
thority? 

Mr. LiNEBAUGH. Yes, sir; that is the effect of the court's ruling. 
I am not undertaking, of course, to quote the court accurately, be- 
cause I have not his instructions before me, but the conditions which 
the district attorney thought justified him in asking permission to 
retire from further participation in that case were such as thor- 
oughly justified it, and were largely brought about by rulings as to 
introductionof evidence, and the entire atmosphere of the court room. 

Senator AVai^sh. You uuiy proceed, Mr. Enloe. 

Mr. Enloe. I may state that we had another case in which Mr. 
William Sheldon, a deputy marshal stationed at Grove, Okla., was 
badly punished by way of being beaten over the head with a poker. 
This occurred one day when he w^as coming down to my office in 
Muskogee, which is the headquarters of the marshal. Sheldon had 
seized some whisky which was in the hands of a well-known party 
who resides in Muskogee and had destro^^ed this whisky, and he had 
gotten on the train and walked up to the front part of the car and 
taken his seat, and had not been seated very long when this party 
came up behind him with an iron poker in his hand and struck him 
over the head and crushed his skull. He was subsequently taken to 
the hospital, and the piece of skull removed by the attending physi- 
cian was as big as my hand. 

At a subsequent period this same man went out on the road be- 
tween Siloam Springs, Ark., and some other point which I forget 
just now, in Oklahoma, to be on the lookout for a party that he had 
information was going to introduce whisky into the eastern dis- 
trict. The particular party in this case was a man by the name of 
Henry Ballard, and it seems that as the wagon came along the 
road Mr. Sheldon and other parties with him tried to intercept this 
whisky, and in doing so they walked up behind the wagon and 
called to the party to halt. Instead of halting, one of the men, Henry 
Ballard, it is supposed — he was subsequently convicted and sentenced 
to eight years' imprisonment — rose from his seat and shot Sheldon 
through here [indicating], tearing out his side. He has been in 
bed now for three months and has just recovered, and he will be a 
cripple for the balance of his life, as the wound has never healed 
up. I just cite these instances, Senator, to show you what a des- 
perate situation there is down in Oklahoma, and the necessity of 
the passage of this law to protect Federal officers. 

Senator Owen. Mr. Chairman, I think that the marshal has had a 
suggestion made to him that he should take a large force to protect 
the United States attorney in the trial of some of those cases. I 
would like to have the facts brought out. 

Senator Walsh. What is the fact about that ? 
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Mr. Enloe. It was a matter of public laiowledge there that the lives 
of the officers there were all in danger when the trial of the mur- 
derer of Holmes Davidson and Ed Plank came off at Tulsa, and the 
Department of Justice felt that the conditions were so bad that it 
sent a wire down there to me to seild a large force of my deputies 
over to Tulsa during the trial, of that case, so as to protect the dis- 
trict attorney and the marshal. 

I do not know of anything else, Senator, that I can add to what 
has already been said, except to relate to you various instances 
where men's lives have been attempted. 

Mr. J. O. Peters, of McAlester, a deputy marshal, was shot at. A 
bootlegger shot at him, and the bullet passed very close to his head. 

Mr. Dick Highnight, deputy marshal, stationed at Ardmore, 
was shot in the arm and seriously wounded. 

Mr. Tom Montgomery, a deputy marshal, stationed at Oknuilgee, 
was shot in the leg. 

Robert Logan, a deputy marshal, of Wister, came to his death by 
reason of a quarrel over the whisky question about a year and a 
half ago. 

Senator Walsh. What is the condition of affairs in that part of 
the State over which the Federal statutes do not extend ? 

Mr. Enloe. That is, in the western half of the State ? 

Senator AValsh. Yes. 

Mr. Enloe. AVhat are the conditions there? 

Senator Walsh. Yes. 

Mr. Enloe. Well, sir, I do not know that I am prepared to tell 
you Avhat the conditions are there. I do not get over in that part of 
the State very much; but I fancy they are about the same, except 
that the State law provides that a man can ship four quarts of Avhisky 
and a barrel of beer, or have it shipped to himself, without violation 
of the State law. I believe that is true, is it not, Mr. District 
Attorney ? 

Mr. LiNEBAUGH. I do not remember just exactly the quantity, but 
it is true that under law regulatory of the western Oklahoma terri- 
tory they may cause to be brought in for their own use a limited 
quantity of whisky and a limited quantity of beer. 

Senator Walsh. It is entirely prohibited in the eastern end under 
the Federal statute^ 

Mr. LiNEBAUGH. Yes; from without the State. The conditions are 
worse in the eastern half; and also because of that oil development in 
the Indian Territory portion of the State, a large oil development, 
and the many employees in the oil fields who get large wages; and 
the principal part of the whisky that is introduced by these large 
offenders — principal offenders — is for the oil fields and the oil-fields 
workers. 

Senator Walsh. So that it is your idea that the opportunity that is 
afforded by the State law to get a limited amount of liquor in the 
western portion of the State relieves that portion from these crimes 
of violence that occur in the eastern portion ? 

Mr. LiNEBAUGH. Not entirely so, but in large part. 

Senator Walsh. It is an element, you mean? 

Mr. LiNEBAUGH. It is an element. Then, in the eastern part, you 
understand, Mr. Chairman, are our Indian people, and while these 
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people who bring the whisky in are not Indian people ts a rule — some 
of them are, some few — still, when it is once brought into our country, 
then it is accessible to the Indian people, and the purpose sought to 
be accomplished by the enactment of the 1895 act was to prevent its 
introduction So as to prevent its being accessible to the Indian people, 
and therefore no amount of whisky or other intoxicants is lawfully 
permitted to be introduced from without the State into Indian 
territory. 

Mr. E>rLOE. I wdll state this, Mr. Chairman, that our efforts in the 
eastern district of Oklahoma have been to arrest and prosecute men 
engaged in the liquor traffic and the men that run dives. Our effort 
has been to enforce the spirit of the law. 

Senator Owen. Mr. Larson is here, Mr. Chairman, and he has 
matters that come up w4th reference to this matter all over the In- 
dian country, and probably he might give you some information. 

STATEMENT OF ME, HENEY A. LAESON, CHIEF SPECIAL OFFICEE 
IN THE SUPPEESSION OF LlttUOE TEAFFIC AMONG INDIANS. 

Mr. Larson. Mr. Chairman, I will not take much of your time. 
1 notice what Mr. Linebaugh has said with regard to the conditions 
in the territory. 

Senator Walsh. Have you any special official title ? 

Mr. Larson. I am chief special officer in the suppression of liquor 
traffic among Indians. 

I will say, first, with reference to that portion of the Senate bill 
1091 dealing wdth the question of the issuance of search warrants, 
that that is very necessary so far as the eastern district of Oklahoma 
is concerned, but is not necessary with reference to the rest of the 
Indian country throughout the United States. 

Section 2140 of the Revised Statutes provides a method of search- 
ing and seizing within what is know^n as the Indian country. The 
court decisions affecting the eastern district' of Oklahoma have held 
that it is not Indian country as such, and therefore the provisions of 
section 2140 of the Revised Statutes are not applicable to that terri- 
tory excepting those parts of it which are tribal lands or Indian 
allotments still held in trust. I trust that some measure of that char- 
acter may be passed affecting the eastern district of Oklahoma which 
will make possible more satisfactory enforcement of the liquor pro- 
visions of the law enacted in compliance with the terms of the various 
Indian treaties. 

Senator AValsh. Is the bill drafted in the language of the general 
statute ? 

Mr. Larson. No, sir. In Senate 1091 the search provision is a pro- 
vision for the issuance of search warrants by the United States dis- 
trict courts or the United States commissioners. Section 2140 of the 
Revised Statutes confers upon the Indian agents, subagents, and cer- 
tain other officers the authority to search for, seize, and destroy in- 
toxicating liquors found within the Indian country without a search 
warrant. That authority was subsequently conferred upon the chief 
special officer and his deputies, so that it applies in all of those sec- 
tions of the country which are known as Indian country. This is to 
provide for the issuance of search warrants for the eastern district of 
Oklahoma. 
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Senator Wa^lsh. Yes. You say that the general statute authorizes 
the search and seizure without a warrant at all ? 

Mr. Larson. Yes ; within the Indian Territory. 

Senator Walsh. Then, you mean that you would go right into a 
man's house and search it from cellar to garret? 

Mr. Labson. Yes. 

Senator Walsh. And seize liquors without even a warrant? 

Mr. Larson. Yes, sir. 

Senator Walsh. Has the validity of that ever been tested ? 

Mr. Larson. Not directly. It has been inferentially passed upon 
in several decisions, that is where there were questions involving 
searches and seizures; but in those cases other questions have been 
the principal questions passed upon, and that has not been directly 
passed upon. 

Senate bill 6221 providing for the protection of officers and the 
punishment of those who might assault them, I would suggest is very 
necessary, affecting practically every section of the country. I think 
I am safe in saying that during the last year we have had some eight 
or nine cases of that kind in the United States, including those in the 
Indian Territory. They had one case at the place referred to by Mr, 
Enloe, near Ardmore, where one of the deputies of our service called 
upon a man named Alexander to assist as a posseman. They appre- 
hended their man coming in with a wagon of liquor, in the nighttime, 
and one of the persons upon the wagon shot and killed this Mr. 
Alexander. 

In the State of Minnesota, within the last year, we have had two or 
three cases, one in which a person apprehended in the act of intro- 
ducing a wogonload of liquor, some 30 or 40 gallons as I now recall 
it, when he was apprehended, took a Winchester rifle from the wagon 
and began shooting at one of our officers. He did not happen to be a 
good shot, but he started a fight which resulted in his own death, 
our officers escaping injury. At Ashland, Wis., this last year a 
similar case occurred where officers in the act of apprehending an in- 
dividual selling whisky to an Indian, were jumped upon, or at least 
one of them was jumped upon, by three individuals, and the timely 
arrival of one of this officer's colleagues enabled him to escape very 
serious injury. 

In one mstance in Minnesota one of our officers had his billy club 
taken away from him and used upon his own person by the individ- 
uals he was trying to arrest — two of them. I have now on my desk a 
letter from Winnebago, Nebr., telling of a case where an Indian po- 
liceman instructed by the superintendent to go and arrest persons en- 
gaged in the violation of the law with respect to the liquor traffic, was 
severely injured, and the United States attorney for that district has 
informed the superintendant that there are no steps he can take to 
punish the individuals for their assault upon this officer. 

Last month I was in the State of Idaho, where two of our officers 
attempting to arrest an individual who had introduced a certain 
quantity of intoxicating liquor were jumped upon, and one of them 
was beaten up somewhat, and subsequently a crowd gathered and 
threatened to lynch them, and even went to the extent of procuring 
a rope for the purpose of accomplishing the hunching of this officer 
because he was doing his duty. I may say, however, that in that case 
we obtained the punishment of three of the individuals in the Federal 
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court. The officer who was trying to do his duty was arrested by the 
State authorities upon the charge of assault with intent to kill be- 
(^ause of the fact that after he had been thrown down his colleague 
drew his gun and fired a shot, which wounded one of the individuals. 

Senator Walsh. What was done with that case ? 

Mr. Larson. We obtained the release of the Federal officer upon a 
writ of habeas corpus from the Federal court for that district, the 
district of Idaho. 

Senator Walsh. And the other man was successfully prosecuted, 
you say ? 

Mr. Larson. We succeeded in the prosecution of three of the five 
individuals in that case. 

Senator AValsh. AVas that under a conspiracy statute ? 

Mr. Larson. Under a conspiracy statute. They were also indicted 
under evidence covered by section 140 of the Criminal Code, on the 
theory that while they Avere doing this work of suppressing the liquor 
traffic they were carrying out an order issued by a superior officer — 
that is, an officer of the Government. 

A similar case came up within the last six or seven weeks from the 
State of Montana, upon the Flathead Indian Reservation. I was 
informed by the superintendent and one of the police officers there 
at that agency that one of the Indian police at San Ignatius, Mont., 
was quite severely beaten by a person that he had been trying to 
get evidence against for violation of the Indian liquor law; and a 
similar instance occurred in the northern part of the State of Minne- 
sota within the last month, and the matter is now on my desk, affect- 
ing one of the officers under my jurisdiction, where the officer was 
seizing a quantity of liquor; and the person, when he attempted to 
destroy the liquor, jumped onto the officer and pounded him. He 
called to his assistance one of the other individuals present — in fact, 
the owner of the place — who was assisting the person actually found 
in the possession of the liquor in this assault upon the officers present. 
The owner of the place, knowing this person to be an officer, called 
upon the local police officer to throw the Federal officer out of his 
place of business; and, as I say, in this particular instance the local 
officer did not have an opportunity to do it because the officer's 
colleagues, attracted by the noise at the building, came rushing over 
and rendered him assistance and enabled him to get away, and get 
away with this licking. 

These instances indicate the importance of having some legisla- 
tion of this kind in every section of the country in the nuitter of 
suppressing the liquor traffic among the Indians and in the Indian 
territory. 

Just one suggestion with reference to Senate l)ill 6221. In line 8^ 
on page 2, 1 suggest that after the word " commit " there be inserted 
a comma, and the words " or attempt to commit," because it appears 
to me that an attempt to commit murder, manslaughter, or felonious 
assault upon these officers should likewise be made punishable. 

Senator Walsh. Is there not a general attempt statute? 

Mr. Larson. I do not know. 

Senator Walsh. I think so. 

ilr. Larson. I am not in position to answer that, Mr. Chairman. 
I think that is all I care to take your time with at this time, Mr. 
Chairman. 
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Senator Owen. Some 20 years ago, Mr. Chairman, there was a 
very egregious case in whicn the chief of Indian police, within a 
block of my house, was shot to pieces by two young Indians who 
were intoxicated, I suppose, and who had a feud with him ; and there 
is no protection in such a case as that, because it is not an offense on 
the part of an Indian against the laws of the United States to kill 
another Indian. In this case these two Indians killed another In- 
dian and that was not in that case an offense against the laws of the 
United States. I represented that to Congress, and they immediately 
passed an act covering that case. That has been twenty-odd years 
ago. 

Mr. Larson. May I suggest one other case, of an Indian policeman 
upon the Nez Perce Keservation in Idaho. He was instructed by the 
superintendent of that agency to proceed to a station known as 
Joseph, Idaho, to meet a train when it came in with a baseball team 
of Indian boys who were returning from the State of Washington, 
and to apprehend anyone in the act of introducing liquor into the 
Indian country. Accompanying him was at least one other Indian 
policeman. The members of the ball team were in different stages of 
intoxication when they got off the train. One of them picked up a 
baseball club, or took his baseball bat, and attempted to hit the offi- 
cer, and did hit him once, when the officer drew his gun and fired, 
killing the Indian boy. 

That Indian policeman, for doing what he was told to do by the 
Indian superintendent under whose jurisdiction he was, was arrested 
by the State authorities, tried, cohvicted, and appealed his case to the 
Supreme Court, by which it was reversed upon a technicality, and 
within the last month th^t case has been dismissed by the prosecut- 
ing attorney, largely due to a change of local sentiment as to that 
particular prosecution ; but the individual Indian has necessarily had 
to pay the actual expenses of his own defense in this prosecution 
against him for what he did in performing his official duty as it was 
laid down for him by a superior officer. 

Senator Owen. We are very much obliged to you, Mr. Chairman. 

Senator Walsh. Thank you, gentlemen. 

(Thereupon, at 4 o'clock p. m. the subcommittee adjourned subject 
to the call of the chairman.) 
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